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Arising out of " Order-In-Original  No. - AHM-CEX-OOB—ADC-MSC-021-21—22 dated
(¥) | 26.10.2021 passed by the Deputy Commissioner, CGST & CE, Division-Kalol,
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O _ ',Any person aggrieved by this Order-in-Appeal may file an appeal or revision
' application, as the one may be against such order, to the appropriate authority in the

following way.

T T T OEToT Sirea:-
Revision application to Government of India:

(1) e FeqTaT e ATETAH, 1994ﬁmm:ﬁ%mmqmﬁ%aﬁﬁ@ﬂ;mzﬁ
w-maaqu%ﬁmg:rﬁamsﬁﬁmﬁ#aﬁa, ST T, e wETerd, T T,
?ﬁd’fqﬁlﬂsﬁaﬁrﬁqmwwﬁﬁﬁ‘@ﬁ 110001 @ & ST =1MRY - ‘

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 CO1 under Section.35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid : -
() wﬁmsﬁgﬁ%mﬁwt&ﬁgﬁqﬂ@ﬁ@rﬁﬁﬁmmmwﬁﬁmﬁﬂﬁ
mﬁ@mﬁmﬁaﬁgmﬁ,mﬁﬁmmwﬁﬁaﬁﬁﬂﬁwﬁﬁ
mﬁﬁﬁmﬁ'@mﬁqﬁm%ﬁaﬂwgﬁl ' '

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to arnother factory or from one warehouse to another during the course




2
of processing of the goods-in a warehouse or in storage whether in a factory or in a
A . . .

‘a,vare'house. '

(@) W%mﬁﬁsﬁﬂgmﬁ&rﬁﬁﬁﬁrﬁmwmm%ﬁfﬁﬁmﬁﬁsm‘ﬁﬁﬁﬁmw
Wﬂﬁﬁ%ﬁﬁ%%mﬂ%ﬁﬁm%mﬁﬁﬁgmﬁwﬁﬁﬁf?ﬁ%l
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
_exported to any country or territory outside India.

@) wi%qaazﬁfwﬁﬁqﬁmw%ﬁm(ﬁmmwﬁ)ﬁﬁﬁﬁmww@l

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

(=) aiﬁwmeﬁrwm?rfzﬁﬁ%ﬁW%mﬁgﬁ%ﬁ'ﬁmﬁn‘%%aﬁ?@aﬁwsﬁw
arer Td TREH % AT g, m%mmﬁmﬂmmﬁﬁﬁaﬁlﬁﬂv (% 2) 1998
aTT 109 1T e e TTEN

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) ‘on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998. ' .

(2)  Fer Seared e (arefier) fRermTe, 0001 ¥ iy 9 ¥ siavia AR g dear 1u-8 T
gfaar ¥, aﬁ&r%ﬁwﬁrmﬁﬁrﬁrﬁﬁﬁaﬁﬁﬁ?m%ﬁ%ﬁﬁt{ﬂ-aﬁsrqﬁatﬁﬂaﬁsaraﬁﬁ-a’r
gyt 3 e SR emded AT ST SRy wﬁﬁmarW§a¢rg@Mﬁﬁ%ﬁmm35—zﬁ
ﬁaﬁrﬁ%w%w%m&ﬁm@wﬁﬁaﬁ@?ﬁmﬁm

_ The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ﬁﬁmm%mwaﬁmwwmmmmm@ﬁwﬁ%w-ﬁﬂwﬁ'

mﬁwaﬁﬁmwmﬁwg‘rm 1000/~ &1 e AT i STl

The revision application shall be accompanied by a fee of Rs.200 /- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved - -

is more than Rupees One Lac.

AT g, T WQW@WWWW%WW:—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  F0F IOTET L7 orfArRrRe, 1944 Ff aT 35-1/35-3 F sadia:-
' Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
(2) wﬁlﬁﬂwﬁ%@ﬁﬁmwﬁmwﬁm,aﬁﬁ%qmﬁﬁrﬁmqw,w
wm.&m@ﬁwaﬂﬁﬁﬁummﬁm (Rreee) & af=eT &y TS, SrgdemEe | 2nd AT,
agwTe W, AT, g, AZARTTE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal '
(CESTAT) at 2ndfloor, Bahumali Dhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para. '

_ The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
o {sas, prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
‘@f‘?&c fpanied against (one which at least should be accompanied by a fee of
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Rs.l,OOO/—; Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand

¢ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of

crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where, the bench of the Tribunal is situated.

(3) zri%s’qaﬂ%szrﬁﬁgﬁaﬁ&ﬁmwﬁ&r@m%aﬁmgﬁaﬁaﬁmﬁﬁmwm
éw@rﬁmwﬁwaw%@%gqaﬁﬁ?%@%ﬁﬁ@raﬂﬁ%ﬁmumﬁaﬁmﬁ?ﬂﬁ
W@Wﬂﬁwmm%ﬁﬂwﬁwaﬁﬁﬁmw%\

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal -
to the Appellant T ribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ST e AT 1970um€@ﬁﬁzﬁag@-l%mﬁafﬁ?rﬁﬁqmw
Wm@aﬁ&raaﬁaﬁﬁﬁaﬂm@wﬁ%aﬁwﬁ%mﬁ@ﬁﬂ@6.50\‘?{%Eﬁrrzrmwr

oo Feehe T BT AR |

N One copy of application or 0.1.0. as the case may be, énd the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended. '

(5) mmw@amﬁaﬁﬁwmmﬁﬁsﬁmsﬁmmﬁﬁmwmm
QW,WWQW@WWW(W@) frow, 1982 § AT &)

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

- (6) WQW,WWQW@WWWG%@E)@@W%W

3 sderwiT (Demand) T €€ (Penalty) T 10% & STHT HEAT T &1 grerth, ATEwTH g ST
10 F48 TITE! (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
. WWQ@@TW%W,R@WW%W(DutyDemanded)l
(1) @ (Section) 11D ¥ T&d Frertfa iy,
(2) forar TTard AT e i afam,
) W%@Eﬁw‘r%ﬁw 6 3 Tad &F T
%ﬁm‘éﬁﬁm’ﬁﬁ%nﬁwaﬁwﬁqm’ i o 3 forg qF e e
T & '
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty

confirmed by the Appellate Commissioner would have to be pre—deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiij ~ amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(3) gaan%sr%ﬁq%emﬁ?«rqﬁa?ﬁrﬂr%smaa—frmeaw&ﬁmmﬁﬂﬁﬁé’r?ﬁﬁvﬁqw
e % 10% g{ﬁmﬂaﬁtaﬁmmﬁaﬁﬁ@wm%ﬁ 10% Wm‘ﬁmaﬁzl

In view of above, an appeal against this order shall lie before the Tribunal on

yment of 10% of the duty demanded where duty or duty .and penalty are in dispute,
penalty, where penalty alone is in dispute.” : '
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3fiferg 3Mcer / ORDER-IN-APPEAL

The present appeal has been filed by M/s. Torrent Pharmaceuticals Limited,
Ahmedabad- Mehsana Highway, Village: Indrad, Taluka — Kadi, District-
Mehsana, India (herein after referred to as “the appellant”) against Order — in —
Original No. AHM-CEX-003-ADC-MSC-021-21-22 dated 26.10.2021 (hereinafter
referred to as “the impugned order”) passed by the Deputy Commissioner, Central
GST, Division: Kalol, Commissionerate — Gandhinagar (hereinafter referred to as
“the adjudicating ‘éuthori’.ty”). The appellant, having Central Excise Registration
No.AAACT5456 AXM002 and  Service Tax  Registration ~ No.
AAACT5456EST001, ~are engaged in the manufacture and export 6f PP
medicaments falling under Chapter 30 of the Central Excise Tariff Act, 1985.

2.  Facts of Athe case, in brief, are that the appellant had submitted 7 (seven)
rebate claims in respect of Central Excise duty involved on the export of goods
under Rule 18 of Central Excise Rules, 2002 read with Notification No. 19/2004-A
CE (N.T.) dated 06.09.2004. All the rebate claims were sanctioned by the then
rebate sanctioning authority i.e. Assistant Commissioner, erstwhile Central Excise,
-Division-Kalol whefein it was ordered to pay the refund amount in cash under
Section 11B of the Central Excise Act, 1944 read with Rule 18 of Central Excise
Rules, 2002. Fuﬁher,.a part of the amount was sanctioned by way of Re-credit in
the CENVAT account. Details of such Orders-in-Original pel“caining to the rebate

sanctioned are as under:

- (Amount in Rs.)
Sr. | Total -~ Orders-in-Original No. OIO Date Sanctioned by
No. | Nos. of . | way of
ARE-1 | Cenvat Credit
1 6 762 to 767/CE/REB/DC/201 6-17 | 31.05.2017 2,80,016/-
2 16 768 to 783/CE/REB/DC/2016-17 | 31.05.2017 2,13,497/-
-3 23 | 784 to 806/CE/REB/DC/2016-17 | 31.05.2017 2,33-,626/—
4 32 | 807to 828/CE/REB/DC/2016-17 | 31.05.2017 | 3,37,692/-
5 15 829 to 844/CE/REB/DC/2016-17 31.05.2017 1,50,354/-
6 3 925 to 927/CE/REB/DC/2016-17 | 08.06.2017 42,242/~
7 10 1064 t01703/CE/REB/AC/2016-17 | 22.06.2017 4,63,966/-
TOTAL 17,21,032/-
o T g

ﬁu“ga czn;,;flo}
N dc
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. 2.1. Being aggrieved with the aforesaid orders, the appellant had filed 7 (seven)

- appeals before thev Qommiséioner (Appeals), Central Tax, Ahmedabad, bearing

Appeal Nos. 37/GNR/17-18 to 43/GNR/17-18 on the grounds that the Orders-in-

. Original were issued prior to implementation of CGST, i.e. 01.'07.2017, and were

received by their office on 25.07.2017 i.e. after implementation of CGST. It was

) Vcﬁontended that there is no dispute on merit regarding admissibility of rebate claims.

However, on implementation of the CGST Act, 2017 with effect from 01.07.2017,

the balance Cenvat credit as on 30.06.2017 is allowed to be transferred under the

. said Act. As from 01:07.2017, they were not under Central Excise Act, therefore

the credit allowed by the rebate sanctioning authority cannot be availed by them.

Hence, as per the relevant Section 142 (3) of the CGST Act, 2017, every claim for

' refund of duty filed on or after the appointed day (CGST), for refund of any

amount of CENVAT paid under the-existing law, shall be disposed off in
accordance with the provisions of existing law and any amount eventually

accruing, to him shall be paid in cash. .

3, The Commissioner (Appeals), Central Tax, Ahmedabad had allowed the

appeal filed by the appellant vide Order-in-Appeal No. AHM-EXCUS-003-APP-,
0196-202-17-18 dated 30.01.2018 issued on 22.02.2018 and remanded the case to

- the rebate sanctioning authority.

3.1. Thereafter, th';e appellant had vide letter dated 16.06.2020 addressed the

| jurisdictional authorities stating that with reference to OIA No. AHM-EXCUS-

003-APP-0196-202-17-18, no action was initiated by the department to refund the

 amount for more than 2 years, and was retained by the department for 2 years

 without any legal provision.

4, Subsequently,-the issue was adjudicated by the adjudicating authority vide

the impugned order wherein the refund claim amounting to Rs. 17,21,032/- was

| rejected under Section 11B of the Central Excise Act, 1944 read with Rule 18 of
. Central Excise Rules, 2002, and read with Section 142 (3) and 142 (6) (a) of the

o
o b

Central Goods and Service Tax Act, 2017.

5. Being aggrieved with the impugned order, the appellant has preferred the

s dJnstant éppeal, inter-alia, on following grounds:

Page 5 of 10
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(i) In the impugned order, the claims of refund are rejected only on the
ground that no evidences were produced as to date of receipt of earlier
orders grantirﬁg credit. There are no reasons or probable cause for doubting
the fact of receipt of orders as claimed by Appellaht In fact the orders were
issued by the very office now deciding the claims and hence the date of
delivery / 1ecelpt must be available with the same ofﬁce The evidence

required by the department was very much in their possessmn There is no

reason to seek evidences from the appellant. The officer could have called -

for the details from his own office and verified the same.

(i) Alternatively the Officers should have called for such details from the
appellant. There was already delay in deciding the matter. Calling for such

details would not have caused any further prejudice.

(iii) The Commissioner (Appeals), Ahmedabad vide para 8 of the OIA
had upheld the fact that ordef of .rebate claim was received after
implementation of GST and directed the adjudicating authority to sanction
refund in cash as discussed in para 7. The fact that rebate OIO were received
post 01.07.2017 is lindisputed and upheld by L.d. Commissioner (Appeal)
vide para 8 of the OIA dated 30.01.-2018. As no Appeal has been filed by
department against OIA the matter has reached finality. The adjudicating

officer cannot-areject refund claims. -

(iv) Itis a settled law that the adjudibating authority cannot travel beyond
the scope of an order passed by an appellate authority, remanding the matter
for reconsidefation. They relied on the decision in the case of EON
Polymers v. CCE, Jaipur — 2005 (187) ELT 474 passed by the Hon’ble
CESTAT, New Delhi. |

(v) The Appellant further submits that for the reason of being beyond the
scope of remand, the order of the adjudicating authority also suffers from
judicial discipline as the same is in violation of the remand order passed by
the Commissioner (Appeals), AHmedabad. Reliance was placed on the
judgment of the Hon’ble CESTAT Delhi in the case of Moon Light Exim
(P.) Ltd. V. CCE & ST, Alwar — 2018 (363) ELT 617 (Tri. Del.)

Page 6 of 10
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6. Pelsonal hearing in the case was conducted in virtual mode on 09 09.2022.

Shri Shridev Vyas, Advocate appeared on behalf of the appellant. He re-iterated

the submissions made in the appeal memorandum. Subsequently vide letter dated

. 14.09.2022 they submitted copies of the Dispatch Register maintained by the

Deputy Commissioner showing the date of dispatch of the Orders-in-original.

7. Ihave gone through.the appeal memorandum, oral submissions made during

the personal hearing and documents submitted at a later stage. It is observed from

the case records thatthe appellants were sanctioned the rebate claims on merits and

a part of the rebate claim was sanctioned by wey of re-credit in their Cenvat credit
‘account. It is the contention of the appellant that since they had received these

) ‘orders after implementation of the GST regime, they were not in a position to take

the re-credit in their Cenvat accounts and hence it should be sanctioned to them in

cash as per the provisions of Section 142 (3) of the CGST Act, 2017. I'further find

" that there is no dispute regarding the eligibility of the appellant for the rebate and

its sanction. I find that the adjudicating authority has at Para 10 and 11 of the

«impugned order accepted the entitlement of the appellant for the refund claims. He

has rejected to grant the rebate in cash on the grounds that the appellant did not

submit proof of receipt of these seven orders-in-original after 30.06.2017 nor

- appeared before him to clarify the matter.

ER

8. I find that, the'impugned order has been passed by the adjudicating authority-

in the remand proceedings ordered by the Commissioner, Central Tax, Appeals,

Ahmedabad vide Order-in-Appeal No. AHM-EXCUS-003-APP-0196-202-17-18

‘dated 30.01.2018. The relevant portions of the order passed‘ by the Commissioner

(Appeals) are as under:

“6. I observe that in all seven cases, the adjudicating authority has issued
Orders-in-Original prior to introduction of CGST Act, however, the
appellant has contended that they received the OIOs on 25.07.2017. It is fact
that on 1mp1ementat1on of CGST Act with effect from 01.07. 2017 the
balance credit as on 30.06.2017 is allowed to be transferred at one time
only by the assessee. In the circumstances, after implementation of
CGST Act the appellant is prevented from availing any CENVAT

credit due under Centrai Excise Act and Rules. In the circumstances, it

Page 7 of 10
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appears that Govérnment has made provision under CGST Act vide |

Section 142(3).which reads as under: -

"(3) Ev;éry claim for refund filed by any person before, on or after
the appointed day, for refund of any amo?mz‘ of CENVAT credit,
duty, tqx, interest or any other amount paid under the existing
law, shall be disposed ‘of in accordance with the provisions of
existing law and any amount eﬁentually accruing to him shall be
paid in.cash, notwithsta:nding anything to z‘hg contrary contained
under the provisions of exisiing law other than the provisions of
sub-section (2) of section 11B of the Central Excise Act, 1944:
Provided that where any claim-for refund of CENVAT credit is
fully or partially rejected, the amount so rejected shall lapse:
Provided further that no refund shall be allowed of any amount
of CENVAT credit where the balance of the said amount as on

the appointed day has been carried forward under this Act.”

7. From the records of the instant case, I observed that the
adjudicating authority has issued orders before implementation of GST
and the same was received by the appellant after implementation of the.
GST. I observe that the basic intention of the above statute is that
whatever refund claim filed by a person before implementation of GST
shall be paid in cash on or after the date of implementation of GST. It
appears that the order received after implementation of G.ST, granting
refund through Cenvat credit does not be of any use to them. In the
circumstances, I feel that the beneﬁf of the provision under Section 142

(3) of the CGST Act should be extended to the appellant, if they received the

orders in dispute after implementation of GST.

8. It is a fact that the orders of the rebate claims were received by
the appellant after implementation of CGST Act. Therefore, I remand
the case to the adjudicating authority to decide the issue afresh in view

of discussions at para 7 above.”

Page 8 of 10
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- 9. Ifind that the adjudlcatmg authority has not followed the directions of
-the Commissioner (Appeals), Ahmedabad glven at Para 7 of the Order-in-

Appeal No. AHM-E’XCUS-OO3 -APP-0196-202-17-18 dated 30.01.2018. He has in

. Para 8 of the impugned order discussed Para 6 of the order of the Commissioner

(Appeals) and not discussed the directions of the Commissioner (Appeals) as per

_Para 7. He has committed a violation of judicial indiscipline in not following the

directions of the Commissioner (Appeals), Ahmedabad while -passing the

impugned order in remand proceedings.

10. It is further observed that the adjudication authority has paséed the impugned
~ order on issues which was irrelevant for deciding the case in remand proceedings.

"The directions givenby the Commissioner (Appeals) at Para 7 was categorical and

unambiguois. Nothing contrary is available on records. Hence, the impugned order

paSsed by the adjudicating authority, passed in violation of principles of judicial

discipline, is not legally sustainable and is liable to be set aside. I agree with the

contention of the appellant in this regard.

10.1. It is also observed that the appellant had in additional written. submission

made vide letter dated 14.09.2022 submitted copies of the Dispatch Register

- maintained by the Divison showing the date of dispatch of the Orders-in-originals.

In this 1egard a letter F. No. GAPPL/COI\/I/CEXP/OZ/2022/3407 dated 16.09.2022

. was issued to the Deputy/Assistant Commissioner, CGST, Kalol Division for

verification of the genuineness of the copy of dispatch register submitted by the

appellant. No response has been received from the Divisional Assistant/Deputy
: ‘A Commissioner. Hence, I am constrained to hold that the copy of dispatch register is
 authentic. As per the dispatch register, all the orders were dispatched on
25.07.2017 i.e. after implementation of GST. Hence, it is proved on the basis of
. records of the Central Excise, Division office that, the orders in question, granting
~ rebate by way of re-credit in the Cenvat account, were issued after implementation

of GST and hence, the contentions of the adjudicating authority is even otherwise

factually incorrect. *

-~ 11. The impugned order deserves to be set aside, being not sustainable on facts

. as well being passed in violation of principles of judicial dlsclphne and I order so

cordlngly.
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Lo,  37CTeTERa ST EoT Y ITS 3TdTe & faruereT SUXeh adich & R STl &
The appeal filed by the appellant stands disposed off in above terms.

L '::»"""
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(ai%xmr g;mt)
( Akhilesh Kumar )
3T (3TUTeT)
* v Commissioner (Appeals)
Dt: 27t October, 2022.
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{Somnat audhary)
Superintendent (Appeals),
CGST, Ahmedabad.

By Regd. Post A. D

M /s Torrent Pharmaceuticals Limited
Ahmedabad-Mehsana Highway,
Village — Indrad , Tal - Kadi,

Dist. Mehsana, Pin - 382721

Copy to :
1. The Pr. Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Pr.Commissioner, CGST and Central Excise, Gandhinagar.

3. The Deputy/Asstt. Commissioner, Central GST, Division;Kalol,

Gandhinagar.

4. The Deputy/Asstt. Commissioner (Systems), Central Excise,

Gandhinagar.
\/5./ Guard file

6. PA File

Page 10 of 10




